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Switching to SMSFs in the 
economic downturn 
With the recent economic conditions and much 
uncertainty moving forward, many people, especially 
Mums and Dads, might be considering whether they 
should establish their own SMSF and roll-over from 
their retail, industry or public sector funds. Many see 
the advantages of an SMSF structure as follows: 

• greater control of investments, investment choice 
and asset allocation; 

• account balances to be pooled to facilitate 
purchase of large assets such as real estate; and 

• more certainty with running costs. Fees charged 
by other funds are often based on account 
balances and not linked to their performance. 

SMSFs may also offer numerous other advantages, 
including flexibility in the type of benefits that can be 
taken. 

Is an SMSF right for your client? 
However, SMSFs aren’t for everyone and those who 
do establish or join an SMSF must be aware of the 
associated risks and responsibilities. 

• ASIC generally recommends that members should 
have an accumulated balance of at least $200,000 
before establishing an SMSF. Funds with 
balances below this may have insufficient 
earnings to justify the higher administrative costs 
of an SMSF. 

• SMSF trustees (whether individuals or directors of 
a corporate trustee) are ultimately responsible for 
administration of their fund. The ATO is increasing 
its efforts to ensure SMSFs comply with all laws 
and significant penalties apply for breaches. 

SMSF trustees must therefore be prepared to 
keep proper records, lodge documents when 
required and ensure the fund’s investments and 
contributions comply with the law. Trustees should 
be prepared to seek advice when in doubt. 

• Investors who plan to travel overseas for an 
extended period of time should be mindful of the 
hefty penalties that apply if an SMSF becomes a 
‘non-Australian’ (or non-resident) fund. An SMSF 
might not be appropriate for such clients until they 
return to Australia. 

• Superannuation laws and regulations are subject 
to constant change. Clients must be prepared to 
ensure they have sound documentation in place 
and update as the need arises. 

Naturally, investors should seek financial advice 
specific to their circumstances to ensure an SMSF 
structure is right for them. Accountants and tax 
agents who do not hold an Australian Financial 
Services Licence should be mindful of what 
recommendations they can and can’t make. 

Top 5 estate planning hotspots 
Estate planning provides a great opportunity for 
advisers to add value for their clients. With many 
investment plans being carefully reviewed, now is an 
ideal time to address key estate planning issues. 

Here we examine 5 common areas that often need 
attention to achieve effective estate plans. 

1. Updating Wills post-Simpler Super 
With the largest ever reforms to Australia’s 
superannuation system taking effect from 1 July 
2007, many still have Wills in place which reflect now-
abolished RBLs, limiting planning possibilities for 
those Will-makers. 

Some Mums and Dads also have older Wills which 
don’t fully address the payment of super death 
benefits to their estate (or even not at all). Given the 
significant benefits many clients now hold in super, 
it’s important that this asset is given due attention. 

2. Maximising certainty in BDBNs  
Many SMSF members commonly had BDBNs in 
place prior to 1 July 2007 which directed death 
benefits to be paid as a pension to adult children. 
This is now invalid and those members should revisit 
their planning to tie down this exposure and provide 
certainty on their death. 

The ATO’s recent confirmation that, with an 
appropriate deed, an SMSF member can make an 
indefinite BDBN (refer to our September 2008 
newsletter) should also prompt all SMSF members 
and their advisers to check their deed and BDBNs. 
Some SMSF deeds impose a 3-year sunset on 
BDBNs so many deeds now need amending. 

3. Planning for non-personal assets 
Most clients know, but many often forget, that their 
Will only deals with assets held in their personal 
name. We find that many clients with significant 
assets held in discretionary or unit trusts or in private 
companies may have a Will but little attention has 
been paid to the majority of their assets, ie, those not 
held in their name! 

http://www.dbabutler.com.au/download/dba_newsletter_20089.pdf
http://www.dbabutler.com.au/download/dba_newsletter_20089.pdf


 
 

Special Offer: New SMSF + Trustee Company Discount 
DBA offers unique new company documentation and the DBA constitution offers many features not found in 
other constitutions. As well as qualifying for a reduced ASIC annual fee of $40 (compared to $212) if the 
company acts as a sole purpose trustee of an SMSF, the constitution offers the follows benefits: 

• Succession planning: directors have the ability to nominate a successor director to step in after the 
death or incapacity of a director. 

• SMSF compliance: a high level of attention to the company’s role as an SMSF trustee, with many 
provisions to help protect the SMSF’s complying status which are overlooked in many other constitutions. 

Those who purchase a New SMSF package together with a New Company to act as its trustee receive a 
$100 discount off the total package price: 

 Hardcopy price 
Web-based price 

(SMSF delivered via www.smsf.com.au) 

New SMSF $450 $400 

New Company $800 $800 

SMSF + Company $1,150 (ie, $100 discount) $1,110 (ie, $100 discount) 

To order these products: download and return the New SMSF order form and New Company order form. 

 For further Information please contact:  

DBA BUTLER PTY LTD, Lawyers, 23 Union Street, South Melbourne Vic 3205 (ABN 74 120 513 037) 

Ph 03 9682 0903   Fax 03 9682 0907     dba@dbabutler.com.au   www.dbabutler.com.au 

DBA News contains general information only and is no substitute for expert advice.  Further, DBA is not licensed under the 
Corporations Act 2001 (Cth) to give financial product advice.  We therefore disclaim all liability howsoever arising from reliance on 
any information herein. 

 

By seeking expert assistance, clients can be made 
aware of the options for trusts and companies after 
death and how this ties in with their personal estate.  

4. Planning succession to companies 
One ‘Archilles’ heel’ we sometimes encounter is a 
failure to plan for control of corporate entities (and 
similarly any trusts underneath them). As well as 
planning for the ‘appointor’ role, it is possible to plan 
control via shareholdings and, with appropriate 
documentation, who will become directors of a 
company following a key director’s death. 

Trustee succession commonly causes problems after 
death if there is a risk of dispute between children 
and the surviving spouse (particularly if the children 
are from the deceased’s prior relationship) or if a 
surviving spouse finds a new partner who may not 
have the deceased’s family’s best interests at heart. 

Many members ask whether they should plan for 
succession to the trustee if they have a BDBN in 
place anyway. The reasons are compelling: 

• There are often other SMSF members who 
survive the deceased member. A reliable trustee 
is needed for ongoing management of the SMSF. 

• A reliable trustee allows for smooth payment of 
death benefits. Even if a BDBN is in place, a 
troublesome trustee could delay payment or 

dispute the terms or existence of a BDBN. This 
can be expensive and time consuming to enforce 
as the Superannuation Complaints Tribunal has 
no jurisdiction over SMSF disputes (ie, rightful 
beneficiaries must resort to the general court 
system). 

• Sometimes it might be appropriate for a member 
not to have a BDBN and leave this decision to the 
trustee (eg, if there is a concern that intended 
beneficiaries may be subject to bankruptcy or 
divorce risks, or if there might be a legal dispute 
over the deceased’s Will). In this event, planning 
succession to the trustee role is critical. 

• If a BDBN turns out to be invalid (eg, because of a 
3 year expiry, a ‘triggering event’ such as divorce, 
poor drafting of the SMSF deed or simply a 
change in superannuation law), having a reliable 
trustee as backup maximises certainty. 

5. Revising pension documentation 
If reversionary pension documents and a BDBN are 
in conflict, the BDBN generally wins out but it is better 
to have consistency to avoid confusion or disputes. 

Advisers should also determine whether members 
are streaming their various super interests in the 
most tax effective manner.  

http://www.dbabutler.com.au/download/(dba)_new_company.doc
http://www.dbabutler.com.au/download/(dba)_super_fund.doc
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